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THE CANADIAN INDUSTRIAL DISPUTES ACT. 

A. SHORTT. 

The object of this paper is to give some account of the 
practical operation of the Canadian act for the prevention 
of strikes or lockouts arising from industrial disputes 
connected with public utilities. The observations, de- 
ductions and conclusions which are here presented are 
based chiefly upon the experience of the writer as chair- 
man of eleven different boards of conciliation and investi- 
gation, established under the act, and dealing with dis- 
putes affecting almost all of the typical forms of public 
utilities to which the act applies, namely,-railroads, in- 
cluding their telegraph services, lake and river shipping, 
street railways, coal and metal mining. 

No attempt is made to give a systematic analysis of the 
act, or to discuss in detail the merits and defects of its 
various provisions. This service has been very thoroughly 
performed by Dr. Victor S. Clark, of Washington, in his 
admirable report on "The Canadian Industrial Disputes 
Investigation Act of 1907", undertaken at the instance 
of President Roosevelt, and published in the Bulletin of 
the Bureau of Labor for May, I908. To this report I 
would refer those who desire to obtain the most complete 
information available as to the nature of the act, the 
objects of its various provisions, and the general results 
of its operation up to the time of the preparation of the 
report last spring. With so excellent a background for 
general reference, I feel justified in devoting my paper 
to certain special observations and deductions derived 
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from a somewhat intimate experience of the operations 
of the act. 

The title of the act in question, which came into force 
about the beginning of April, I907, is "An Act to aid in 
the Prevention and Settlement of Strikes and Lockouts 
in Mines and Industries connected with Public Utilities". 
The short title is "The Industrial Disputes Investigation 
Act, 1907". But the still shorter title by which it is 
commonly known in Canada is "The Lemieux Act", so 
named from the Minister of Labour in the Dominion 
Cabinet. Yet, as Mr. Lemieux has frequently pointed 
out, the act was chiefly compiled by the Deputy Minister 
of Labour at the time, Mr. Mackenzie King. 

The act does not undertake to deal with all labour 
disputes, but only with those affecting public utilities; 
and even here it does not provide for a compulsory settle- 
ment as the result of arbitration. It simply requires that 
before a strike or lockout may take place there shall be 
a reference of the dispute to a board of conciliation and 
investigation composed of three members, one appointed 
by the employer, another by the employees, and a third 
selected by these two, or, in default of their agreement, 
by the Minister of Labour. Should this board be unable 
to effect a settlement, then, on the presentation of its 
report to the Department of Labour, the parties are free 
to adopt any method of settlement they please, including 
a strike or lockout. Thus, though the board of concilia- 
tion and investigation has considerable legal power in the 
way of summoning witnesses, taking evidence under 
oath, investigating books and premises, etc., it has no 
legal power to force a settlement between the parties. If, 
however, the methods of conciliation should fail to bring 
the parties to an agreement, the results of the investiga- 
tion are to be placed before the public in the shape of the 
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report of the board, through the medium of the Labour 
Department, and it is expected that this report will afford 
a basis for the formation of an intelligent public opinion, 
in the face of which neither the employer nor the em- 
ployees would care to maintain a position adverse to 
public sympathy. So far as the experience of the act for 
some eighteen months may be judged, the general expec- 
tation as to the efficiency of its methods has been reason- 
ably justified. Yet, naturally enough, it has met with 
criticism from both sides, as has indeed been the case 
with practically all legal or other devices for the adjust- 
ment of conflicting interests. 

Having outlined the purpose of the act, we may take 
up the actual operation of a typical board of investiga- 
tion and conciliation, in dealing with a matter in dispute. 

Where both parties have nominated a member of the 
board, and the chairman has either been agreed upon by 
the other miembers or, in default of their agreement, has 
been appointed by the government, each party as a rule 
undertakes to present its own case before the board. 
Where, however, one or other party has refused to nomi- 
nate a member of the board, either claiming that there is 
nothing to arbitrate or that it is impossible to recede from 
the position which they have taken, the board, though 
completed by the Department of Labour, is very unlikely 
to effect a settlement. The writer of this paper having 
had to face two such cases, it was felt that the first thing 
to be done was to get the objecting party to waive the 
objections and to agree to take part in the presentation 
of the case before the board. In both the cases referred 
to the parties eventually withdrew their objections, un- 
dertook the presentation of their cases before the board, 
and a settlement was ultimately effected in each instance. 

When a board is constituted, each party is commonly 
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represented before it by three persons, visually officials of 
the company in the case of the employers, and, on the 
other side, special delegates from a general committee of 
the employees. This special committee commonly con- 
sists of a general salaried officer of the union, not in the 
employment of any company, assisted by a couple of 
union officials who are in the employment of the com- 
pany. Assisting and advising this special committee, 
there is commonly a larger committee representative of 
the general body of the employees. In the case of rail- 
way and telegraph companies, the general committee is 
selected from different districts throughout the operation 
of the system. The general officers of the company, on 
the other hand, are commonly assisted by minor officials 
who are in direct touch with the conditions under dispute. 
As a rule no restriction has been put upon the number 
allowed to be present on either side. 

In the case of all the boards presided over by the 
writer, it was arranged that there should be no news- 
paper reports of the proceedings before the board. The 
objection to such reports has been that the very calling 
for a board implied that there were more or less radical 
differences of opinion and assertions of right, which the 
respective parties were about to lay down and defend, 
but which, in the course of the proceedings before the 
board, must be given up or at least greatly modified on 
one or both sides if a settlement were to be reached. In 
a court of law the arguments on either side are presented 
and maintained to the close of the case, the verdict is 
given by the court and accepted of necessity. There is 
no objection, therefore, to the publicity of the argument. 
But where, as before a board of conciliation, the verdict 
is to be reached by concession and compromise, and vol- 
tuntarily accepted by both parties, it is not so readily 
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reached if there is a daily record in the press of every 
modification of the original claims, which were advanced 
with confidence and backed with vigor through all the 
fruitless conferences which have preceded the reference 
of the case to a board. Moreover, in the presence of the 
press there is a strong temptation to talk to the gallery 
rather than to the subject in hand, all of which is very 
inimical to that attitude and frame of mind which is 
essential to the settlement of difficult and often bitter 
disputes, which only come to such a board when all other 
methods of settlement have failed. As to the interest of 
the public in the case: when a settlement is reached the 
chief public interest is served; and when it is not reached 
a definite and intelligent report of the whole case is pre- 
sented to the public, which, from such a report, is better 
able to judge of the real merits of the respective cases 
than from the fragmentary and picturesque notes of the 
reporter, wherein the cutting blasts and high tempera- 
tures are fully recorded, but the calm weather largely 
ignored. 

Though provision is made in the act for the issuing 
of subpcenas to compel the attendance of witnesses, and 
though this has been taken advantage of in some cases, 
yet our boards never found it necessary to resort to any 
legal machinery, either to secure witnesses or procure 
such documentary evidence as was essential to an under- 
standing of the matters in dispute. Where the repre- 
sentatives of both parties to a dispute are in each other's 
presence, before the board, and familiar with the condi- 
tions under which the services rendered are performed, 
there is little dispute as to actual matters of fact; though 
there is naturally much difference of opinion as to the 
conclusions to be drawn from the facts, or the rights and 
obligations which are connected with them. Where also 
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no advantage is permitted through an appeal to techni- 
calities, and where all parties are permitted to mnodify or 
change their views without prejudice, and where no con- 
ditions past or present having an essential bearing on the 
mattters before the board are barred from consideration, 
there usually results a free and frank discussion of all 
phases of the points at issue. The result is that in a 
preliminary survey the majority of the matters in dispute 
are eliminated, either by the employer conceding the 
claims of the men or undertaking to remedy abuses, the 
real character of which is frequently learned for the first 
time; or by the employees withdrawing their claims on 
learning how exceptional or intangible they are, or how 
impossible it is to frame practical regulations covering 
them. A frequent demand was one for the introduction 
of some new general rule which, as it often turned out, 
was intended to cover only one or two special cases, 
which should have been dealt with by the grievance 
committee. 

Thus, by a process of give and take and the recogni- 
tion, frequently for the first time, of the real difficulties 
in each other's situation, very many of the matters in 
dispute may be disposed of in conference, leaving only 
those on which the opposing parties hold more or less 
radically inconsistent views, and the waiving or con- 
ceding of which would involve more or less far-reaching 
consequences. Once the essential differences between the 
parties have been definitely brought out, and the grounds 
on which the respective claims rest have been made plain, 
and once the minor points in dispute have been cleared 
off or disposed of, there is usually found to be little need 
for prolonging the discussion between the two parties 
before the board. Hence at this point, if a settlemnent 
has not been reached, the sessions of the board are usually 
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adjourned. It might seem that, having reached this 
stage, the board has nothing further to do but to sum up 
the facts and arguments, reach a decision, and frame an 
award, leaving to the parties the option of accepting or 
rejecting it. If both accept the award the dispute is at 
an end; if not, they are free to continue it or seek a settle- 
ment of their own, and in doing so to resort to a strike 
or lockout. Reports have been presented at this stage, 
some of which have been accepted and others rejected by 
one or both parties. Not in all cases, however, where 
awards have been rejected, have industrial struggles fol- 
lowed; though in the most important cases they have, 
notably in the recent strike of the mechanical trades of 
the Canadian Pacific Railway. 

In our boards, however, the incident was never re- 
garded as closed when we had submitted our proposals 
for a settlement and they were not accepted, as sometimes 
happened. The parties were seldom brought together 
again, but negotiations between them were conducted by 
the board with the chairman as a common medium, as- 
sisted, in dealing with the employers, by their representa- 
tive on the board, and, in dealing with the employees, by 
their representative. Occasionally, however, the chair- 
man conducted the final negotiations alone. The object 
of these negotiations was to find, on either side, the lines 
of least and also of most resistance, to overcome prejui- 
dice, to plead what seemed to the board or the chairman 
as the just cause of each side with the other, and gradu- 
ally to break down or dissolve away the barriers between 
the parties until so little remained that it was not worth 
while to risk a great and uncertain struggle for so small 
an ultimate advantage, even if successful. 

While it is true that in labor disputes there is much 
that is mainly due to mutual suspicion, personal preju- 
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dice, and perhaps honest misunderstanding of each 
other's motives and conditions, yet it is also true that 
there are very real and fundamental economic and social 
problems to be dealt with, in facing which one may thor- 
oughly sympathize with both sides, and which are not 
therefore to be disposed of by any amount of good feel- 
ing or a clear understanding of each other's position. 
But, as these fundamental problems must be carefully 
and frankly dealt with if a settlement is to be reached, 
it is essential that they should not be complicated by mis- 
understanding and prejudice, or the arousing of those 
class and personal feelings which, however trivial and 
unreasonable in themselves, are, after all, chiefly responsi- 
ble for the strike and the lockout. Yet, as in the end 
some settlement of the real problems must always take 
place, in the negotiations special emphasis was placed on 
the fact that the real question was not one as to agree- 
mnent or non-agreement, but as to agreement with or 
without a strike, and it was urged that it were better to 
have reasonable concession without loss than concession 
to mere superior strength, which might or might not be 
on the side of justice, and where loss was certain to be 
multiplied manifold. 

The character of the negotiations carried on between 
the close of the proceedings before the board and the 
final adoption of a settlement, depends upon a great 
variety of conditions, in which, of necessity, the person- 
alities of the parties presenting the respective cases con- 
stitute no small factor, while the state of the labor 
market and the prospects of trade are naturally important 
considerations. 

While, in certain respects, the board acted merely as a 
pathfinder, seeking the line of least resistance, yet it had 
also to lay down and strongly support by all reasonable 
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argument, backed by concrete demonstration, certain rad- 
ical principles of practical justice which were not always 
very readily admitted on one side or the other. There 
were certain general principles for which the chairman 
of the board considered it necessary to steadily contend, 
irrespective of the nature of the dispute in question. The 
more important of these were the following: first, on 
behalf of the enmployees, the wisdom and necessity of 
recognizing the labor unions, in the sense that no em- 
ployees should be discriminated against because they were 
memubers of labor unions or officers in them; second, 
on behalf of both employers and employees, the principle 
of the open shop, in the sense that no one should be 
forced to join a trades union as a condition of obtaining 
employment, and hence that all agreements reached, 
whether negotiated with trades union officials or not, 
were to apply as between the company and its emuployees, 
regardless of whether they were members of trades 
unions or not. In discussing the schedules of rules and 
regulations utnder which services were to be performed 
and the rights and privileges of employers and employees 
to be defined and safeguarded, the principle was always 
nmaintained that the employer was essentially entitled to 
nmanage his own business, while the employees should be 
free to manage theirs. The company must be as free to 
judge of its officers and their promotion as the employees 
to elect their union officials and judge of their services in 
their interests. This does not alter the fact that it is as 
unwise for a company to employ an officer who is unable 
to get on well with his men, be they union or non-union, 
as it is for a union to elect an officer who is continually 
nmaking trouble with the employer. Nevertheless the 
appointment of the one and the election of the other are 
matters to be ultimately dealt with by the company, on 
the onle hand and the employees, on the other. 
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The normal problems to be dealt with before boards of 
conciliation, and which furnish the real and practical 
bases for negotiation, are those concerned with rates of 
pay, hours of labor, over-time, conditions of promotion, 
and reasonable protection for life, limb, and general 
health. In covering these matters our boards usually 
discouraged the multiplying of rules and regulations, 
many of which often attempt to deal either with trivial 
matters or special cases. In the matter of promotion it 
was generally held that while seniority should prevail, 
where all other things were equal, yet it was not in the 
interest either of the men or of the company that senior- 
ity should be preferred to merit. Seniority as the chief 
factor in promotion is as inadmissible for the efficient 
conduct of a large and complex business or a public ser- 
vice as it would be in the selection of the chief officers 
for the administration of the affairs of a trades union. 
It is true that, inasmuch as promotion by seniority elimi- 
nates completely the personal judgment essential to pro- 
motion by merit, it enables the union officials to escape a 
great deal of difficult material for grievance committees. 
For, however evident it may be to an impartial judge 
that an individual is legitimately passed over in the mat- 
ter of promotion, it is but rarely evident to the man him- 
self, and his righteous indignation is apt to enlist the 
sympathy of his friends and breed trouble for the union 
officials, which is by no means offset by the self-compla- 
cency of the party promoted; for the ills of life are much 
more clamorous than its blessings. As the domestic 
troubles of the unions eventually affect their relations 
with the employers, practical wisdom should counsel a 
reasonable concession on the part of the employers to 
promotion by seniority. 

In the matter of wages and conditions of employment 
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it was seldom found possible to accept, in practice, the 
principle that the same service should be everywhere paid 
for at the same rate, even as between competing com- 
panies in the same locality. There were historic, finan- 
cial, and other factors, in the case of railways for in- 
stance, which rendered it expedient to recognize existing 
differences in rates of pay and conditions of employment, 
not only as between different railways, but as between 
different districts or sections of the same railway. Simni- 
larly, in coal mines, street railway systems, etc., uniform- 
ity of rates and conditions could not always be main- 
tained. On the other hand, there was a tendency on the 
part of employers to withhold reasonable information as 
to the conditions under which different employees were 
engaged and promoted. As a rule this attitude appeared 
to be simply the result of historic conservatism and honest 
prejudice. But the very discontent and suspicion of the 
employees, owing to the withholding of such information, 
were frequently regarded as sufficient evidence of the 
wisdom of maintaining a secrecy which was of little or 
no advantage to the company, while the occasion of much 
irritation among the men. On these and similar points it 
was found necessary to take a stand on principle, and to 
patiently argue the matter out with one or other, some- 
times with both of the parties to the dispute. 

In practically all cases there were features in the dis- 
pute where the legitimate claims of both parties consid- 
erably overlapped. The profits of a company and the 
wages of its men might be alike below the rates of other 
competing companies. The geographic and climatic loca- 
tion of a railroad, the hardships and dangers of a water 
route, the geological peculiarities of a coal mine might 
render one much more disagreeable, hazardous, or costly 
to operate than another, while the profits of the company 
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were not seldom in inverse ratio to the difficulties of 
operation. And yet, for neither capital nor labor, and 
still less for the public, was the abandonment of the prop- 
erty a reasonable solution. Here, then, the perfectly 
reasonable claims of both parties might have to be denied, 
not on principle, but in practice, and a compromise sought 
which would be the least unreasonable or unfair for both. 
Yet, where each side was looking frankly to its own 
interest, it was the problem of the board to discover a 
basis of settlement which both parties could be persuaded 
to accept. 

Sonletimes when it appeared that all possible grounds 
for agreement or acceptable compromise had been ex- 
hausted, without bringing the parties within each other's 
range of concession, it was found advantageous to drop 
the negotiations for a few days and permit all parties, 
the board included, to rutminate on the matter in all its 
phases, and then to tackle the residuum once more when 
the mellowing influences of time and reflection had made 
concession look less like personal weakness and inconsis- 
tency, and permitted perhaps the restatement of the pro- 
posed settlement in a more acceptable form, or in one at 
least which had not the disadvantage of having been 
explicitly rejected. 

As to the general attitude of the leaders of capital and 
labor towards each other, and towards a board of con- 
ciliation, one obtains a variety of impressions, the general 
outcome of which is a strong conviction that while one 
may recognize the operation of certain economic princi- 
ples, yet the personal factor is a very powerful one, and 
the study of a particular case is more concerned with the 
manner in which economic principles affect the personal 
factor than the manner in which the personal factor 
affects economic principles. But while abstract economic 
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theories are of but slight application, the study of prac- 
tical economics is of great value. As experience in this 
line widens, one is more and more convinced that the 
method of Adam Smith is very much more real and 
effective, and hence mnore truly scrientific, than the 
method of Ricardo, and of some more modern theorists. 
After all, economnics is more a concrete and descriptive 
science than an abstract or theoretic one. 

Where the personal equation of leadership or organ- 
izing power is apparent on both sides of the table, though 
in quite different forms, one recognizes that it is not so 
much a question of expounding economic principles as 
of the diplomatic handling of human personalities, the 
elimination of misconceptions, the removing at once of 
sensitive suspicioln, the memory of old struggles, and the 
unwillingness to exhibit the apparent weakness of reced- 
ing from a stand once taken. In dealing with all these 
primary phases of the subject, however, the nman who is 
equipped with a background of working economic princi- 
ples, derived from a study of concrete economic condi- 
tions, historic and contemporary, ha's a very great advan- 
tage over those who have no similar training. For after 
all both sides in an industrial dispute, though often scorn- 
ful enough of ordinary economic doctrine, are themselves 
the exponents of economic theories which not infrequently 
differ from those of the schools in being more narrow 
and more abstract, because generalized from a smaller or 
more highly specialized range of facts. Thus the value 
of an economic training in dealing with such matters is 
not so much that it enables one to make a direct appeal 
to economic principles in the settlement of disputes, as 
that it enables one to realize the one-sided or impractic- 
able character of many of the generalizations made by 
people who have given little or no attention to economics. 



The Canadianc Indutstrial Disputes Act I7I 

As to the general effect of the Canadian law it may be 
said that the experience of the act throws much interest- 
ing light on the relative merits of compulsory and volun- 
tary methods in the settlement of labor disputes. The 
combination in the Canadian act of the compulsory fea- 
ture, in requiring the submission of the matters in dispute 
to a board of conciliation before a strike or lockout may 
take place, and the voluntary feature, in permitting either 
or both parties to accept or reject the award of the board, 
appears to promise the best method of effecting reason- 
able settlements and of promoting improved relations 
between capital and labor. Experience indicates that it 
is impossible, in a democratic community, to compel any 
considerable number of men to work under given terms 
of employment; nor, in spite of the hostages to the courts 
which the property of an employer furnishes, is it possible 
to compel him to employ any given number of men on 
certain prescribed terms. Freedom to accept or reject 
proffered terms of employment, and freedom to manage 
one's own business are essential to sound economic rela- 
tions in a free community. Experience has proved also 
that the compulsory feature in the Canadian act is almost 
impossible of enforcemenat where either of the parties 
considers it advisable to refuse to submit its case to a 
board. WNThere such refusal has taken place, however, it 
has usually been on the supposition that the acceptance 
of the award of the board was essentially compulsory. 
Thus it is only the voluntary nature of the ultimate settle- 
menet which renders the compulsory submission of a case 
to a board at all workable. To refuse to submit one's case 
to a board, where the award is not binding, is a rather 
obvious confession that the case will not bear investiga- 
tion, and is likely to invoke the adverse influence of public 
opinion. 
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In securing the submission of an industrial dispute to 
an impartial board, more than half the battle is won; for, 
in the proceedings before the board, both parties learn, 
as a rule, much more of the real merits of each other's 
case than is otherwise at all possible. Moreover, where 
there exists a constant fear of being committed to sonme 
objectionable decision by the evidence presented, in the 
case of compulsory arbitration, each party is particularly 
guarded in its own evidence, and particularly anxious to 
block or counteract the evidence presented on the other 
side. But where the evidence presented and the discussion 
before the board do not commit either side to more than 
they are ultimately willing to accept, and where they are 
not menaced by the selective whims of a press reporter, 
there is naturally much more freedom and latitude in the 
treatment of the case. Many phases of the subject are 
taken up, and vital relations of capital and labor dis- 
cussed, in a manner which is frequently of the greatest 
possible educational value to both sides, and the good 
effects of which are by no means confined to the case inl 
hand. 

Considering how very seldom in their discussion of- 
the merits of their respective cases the weaknesses of 
their own position and the strength of their opponents are 
frankly admitted, I have been agreeably surprised to find 
how readily in the end, even in the discussion before the 
board, but more particularly in the separate discussions 
afterwards, each side could be brought to concede the' 
validity of their opponents' position on many points.- 
Another encouraging feature, considering what interests- 
are at stake, is the general calmness and good feeling 
which prevail in the discussions before the boards. Occa- 
sionally the temperature may exhibit a sudden rise when 
some tender spot is rubbed, but such occurrences are rare. 
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Much the liveliest case we experienced, in the way of an 
exchange of picturesque compliments, was one in which 
two very respectable international unions were seeking 
to establish themselves on the same base and on the same 
side of it with reference to a railway company. 

There are many reflections suggested by the experience 
of the concrete cases which have been brought under the 
operation of the Canadian act, but only a few samples 
could be presented in this paper. The policy and method 
of the Canadian act by no means afford a certain remedy 
for industrial disputes. No practical man dreams that 
industrial disputes can be prevented from occurring, be- 
cause there will always be cases where j ustice unavoidably 
pertains to both sides. There are, however, many dis- 
putes which are chiefly due to historic prejudice, mutual 
ignorance, and misunderstanding, and it ought to be pos- 
sible to dispose of most of these, and to effect a working 
settlement in the case of many of the others. All that one 
may claim for the essential features of the Canadian act 
is that, if tactfully handled, they provide a reasonable 
method of securing the maximum of concession with the 
mininmum of compulsion. 
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